IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10814

In the Matter of: BILLY G ARMSTRONG
Debt or

UNI TED STATES OF AMERI CA,
Appel | ant,
V.

WLLIAM T. NEARY

Appeal fromthe United States District Court
for the Northern District of Texas

March 8, 2000
Before POLI TZ, DeMOSS and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

The United States of Anmerica, on behalf of the Internal
Revenue Service [IRS], appeals fromthe district court’s
affirmation of a bankruptcy decision granting the trustee of
debtor’s estate a refund of taxes. At issue in this case is
whi ch statute controls when the statute of limtations for filing
a tax refund claim contained in the Internal Revenue Code, and
the turnover provision for Chapter 7 bankruptcy appear to be in
conflict. On the narrow and unusual set of facts before us, we
find that the Internal Revenue Code provisions control in this

case and therefore reverse the judgnent of the court bel ow



| . Facts and Procedural History

Taxpayer Billy Arnstrong filed his 1984 federal tax return
in Septenber of 1985. That return resulted in an assessnent
agai nst himfor the amount of $140,997.80. Arnstrong signed |IRS
form 872-A on March 10, 1988, which extended the time wthin
which the I RS could assess additional taxes against himfor the
1984 tax year. The IRS executed the formon March 14. By the
terms of the form the agreenent would termnate with the
assessnent of additional taxes. Form 872-A provides that the
taxpayer may file a claimfor refund at any tinme up to six nonths
after the extended assessnent period ends.

Arnmstrong filed for bankruptcy under Chapter 11 on Septenber
1, 1989. The extended assessnent period for the 1984 tax year
was still open at that tinme. The IRS filed a proof of claimfor
unpai d taxes, including those thought owed for the 1984 tax year,
on Cctober 5, 1989. The bankruptcy court converted Arnstrong’s
action into a Chapter 7 proceedi ng on Novenber 14, 1989. The
bankruptcy court discharged Arnstrong from bankruptcy on March
26, 1990, although the Chapter 7 proceeding itself continued.

Taking the view that his discharge |lifted a stay on
assessnent agai nst Arnstrong, the I RS nmade an additi onal
assessnent follow ng notice of deficiency in the anmount of
$532, 726 for the 1984 tax year on January 2, 1991. The IRS

| evied and col l ected $140, 034. 58 agai nst that anmpbunt. According



to form872-A, Arnstrong would have had six nonths, or until July
2, 1991, to file a claimfor a full refund of taxes paid for

1984. Neither Arnstrong nor the bankruptcy trustee filed a
refund claimw thin that six-nonth period.

On Novenber 14, 1991, the IRS filed an anended proof of
cl ai m agai nst the bankruptcy estate of which $ 338,510 pertai ned
to the 1984 tax year. The bankruptcy court denied the IRS proof
of claimrelating to 1984 taxes in a judgnent dated March 21,
1995.

In May of 1993, Arnstrong filed an adversary proceedi ng
against the United States in which he substantiated | osses which,
when carried back to the 1984 tax year, reduced his 1984 tax
l[iability to $14,758. Arnstrong therefore argued that he was
entitled to a refund of the $140,034.58 which he had paid for
1984 taxes since his discharge from bankruptcy. The United
States argued that Arnstrong had failed to satisfy the procedural
requi rements contained in |I.R C 88 7422(a) and 6511, governing
the filing of refund clains.

In March of 1995, Arnstrong filed an admnistrative claim
for refund with respect to the 1984 taxes. The |IRS conceded that
Arnmstrong was entitled to any paynents nmade for the 1984 tax year
in the two years prior to filing the adm nistrative claim under
. R C 8§ 6511(b)(2)(B). The governnent further stipul ated that
with the carryback of operating | osses, Arnstrong’ s adjusted tax
l[iability for 1984 was only $14,758. The bankruptcy court found
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that Arnstrong’s 1993 initiation of an adversary proceedi ng
constituted an informal refund claimand that he was therefore
entitled to refund of all noney paid in the two years previous to
the comencenent of that action. Arnmstrong therefore received a
refund of $140,034.58 — i.e. the amount coll ected post-discharge
for his 1984 taxes.

On Decenber 20, 1996, the trustee in Arnstrong’s Chapter 7
bankruptcy! filed an adm nistrative claim seeking a refund of
the anobunts in excess of the recently stipulated 1984 tax
liability that Arnmstrong had paid prior to filing for bankruptcy.
That anount total ed $126,240. On April 22, 1997, the trustee
filed an adversary proceedi ng against the United States in the
bankruptcy court, seeking the sane refund as in his
adm ni strative claim The United States noved to dism ss or,
inthe alternative, for summary judgnent on the grounds that the
trustee’s refund claimwas filed too late, i.e. after July 2,
1991 (six nmonths after the final assessnent of taxes agai nst
Arnmstrong for the 1984 tax year). The trustee argued that he was
not bound by the statute of |limtations for refund clains in the
I nt ernal Revenue Code because of the autonmatic stay provisions
under the Bankruptcy Code, and that even if his refund cl ai mwas
not tinmely, the automatic turnover provision in the Bankruptcy

Code woul d require the governnment to refund the overpai d anpunt

The trustee at thetine was Dal e L. McCul |l ough. He has si nce been
succeeded in that role by appellee here, WlliamT. Neary.
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once that anount was certain.

The bankruptcy court held that the trustee had not filed a
tinmely refund claimbut that the estate was nonetheless entitled
to a refund under the automatic turnover provision in 11 U S. C. 8§
542(a). The United States appealed to the district court, which
affirmed the judgnent of the bankruptcy court. The United States
appeal s.

1. Analysis

The facts in this case are not in dispute. The primry
i ssues on appeal are whether the trustee’s refund claimwas in
fact tinmely given the automatic stay provision in the Bankruptcy
Code and whet her the automatic turnover provision at 11 U S. C. 8§
542(a) obviated the need for a refund claimonce the anount of
the debtor’s tax overpaynent had becone certain. Appellee raises
the additional issues of whether the filing of a proof of claim
for 1984 taxes by the IRS exenpted himfromhaving to file a
refund claimand whether his refund claimwas a conpul sory
counterclaimand therefore not barred by any statute of
[imtations.

We apply the sane standards of review to the bankruptcy
court’s findings of fact and concl usions of |aw as those applied
by the district court. See Kennard v. MBank Waco, N. A (Inre
Kennard), 970 F.2d 1455, 1457 (5th G r. 1992). Because the

i ssues on this appeal are questions of law, we reviewthe



j udgnent of the bankruptcy court de novo. See Traina v. Witney

Nat’'| Bank, 109 F.3d 244, 246 (5th Gr. 1997).

A Whet her the trustee’s refund claimwas tinely.

The I RS argues and the bankruptcy court found that the
trustee’s refund claim filed in 1996, was outside the statute of
[imtations established by |.R C. 8 6511. The trustee argues
that the claimwas tinely because the automatic stay provision in
t he Bankruptcy Code in conbination with the agreenent between
Arnmstrong and the RS to extend the tinme for assessnent of 1984
taxes acted to toll the statute of limtations. W agree with
the IRS and the bankruptcy court on this point and find that the
trustee’s claimwas not tinely under I.R C 8§ 6511

|. R C. 8 6511 dictates the tinme frane for filing of refund
claims. |1.R C. 8 6511(a) provides that a refund clai mnust be
filed within three years of the tinme the return was filed or
wthin two years fromthe tinme the tax was paid. |.R C 8§
6511(b) (1) provides that no refund shall be allowed or nade
unless a claimwas filed within the [imts set up by 8 6511(a).
|. R C. 8 6511(c) supplies an addendumto the filing deadlines:
in the case of an agreenent to extend the tinme for additional
assessnents, the tinme for filing will not expire before six
months after the term nation or expiration of the agreenent.

Thus, according to 8 6511, the tinme for filing a full refund



claimin the present case would expire six nonths after the
termnation of the agreenent contained in Form 872A, or July 2,
1991. Under § 6511, Arnstrong could file a refund claimafter
that date in order to recover any taxes paid within the tw years
prior to filing the claim The bankruptcy court construed
Armstrong’s 1993 filing of an adversary proceeding as a an
informal refund claimand therefore awarded himthe taxes paid
wthin two years prior to that filing.

The trustee contends that while the statute of limtations
for filing a full refund claimmay have run for Arnstrong
individually on July 2, 1991, the automatic stay inposed at the
begi nni ng of a bankruptcy proceeding allows a trustee to file for
a refund of pre-petition taxes at any tine during the pendency of
t he bankruptcy case. The automatic stay provision in the
Bankruptcy Code, 11 U S.C. 8§ 362, would thus create an inplied
exception to the tinme limts set out inl.R C § 6511

We agree with the United States and the bankruptcy court
that the trustee’s claimwas not tinely under 1.R C. 8§ 6511
Section 6511 contains very specific terns dictating the
ci rcunst ances under which a refund claimmy be filed. O her
ternms tolling the statute should not be inplied into it w thout
evidence of legislative intent. See United States v. Brockanp,
519 U. S. 347, 350-53 (1997) (holding that no inplied equitable

tolling termmy be read into 8 6511 because the | anguage of the



statute and Congressional intent are to the contrary); see also
Firsdon v. United States, 95 F.3d 444 (6th Gr. 1996) (hol di ng
that the statute of limtations contained in 8§ 6511 is not tolled
during the pendency of the bankruptcy suit). The trustee did not
file his refund claimw thin the paranmeters of § 6511 and it was
therefore not tinely under that section.

Furthernore, the automatic stay inposed by the Bankruptcy
Code does not operate in the manner that the trustee suggests.
The autonmatic stay contained in Bankr. Code § 362 woul d prohibit
further action against property in the bankruptcy estate by the
| RS. The stay would not, however, extend indefinitely the tine
for a trustee to take action against the IRS.

According to the trustee’s interpretation of § 362, the
statute of limtations contained in |.R C. 8 6511 would be tolled
until the conclusion of the bankruptcy. Yet the automatic stay
is not designed to suspend all statutes of |limtations applicable
to the trustee, see Gordon v. Wiitnore (In re Merrick), 175 B.R
333, 337 n. 6 (B.AP. 9th Gr. 1994) (listing cases); AMS Realty,
Inc. v. Tao (Inre AMS Realty, Inc.), 114 B.R 229 (Bankr. C. D
Cal. 1990), and the trustee points to no controlling authority
showing that 1.R C. 8 6511, in particular, should be overridden
by Bankr. Code 8§ 362. |In absence of such a denonstration, we

concl ude that Bankr. Code § 362 does not toll the statute of



limtations for the filing of a refund claimby a bankruptcy
trustee under |.R C. 8§ 6511.2 See Bugge v. United States (In re
Bugge), 99 F.3d 740, 745 (5th Cr. 1996) (“W decline judicially
to engraft further exceptions to the statute of limtations

beyond t hose provi ded by Congress”).

B. Whet her the I RS was conpelled to surrender the debtor’s
tax overpaynents to the bankruptcy estate by 11 U S. C. 8§

542(a) .

The trustee contends, and the bankruptcy court agreed, that
it was unnecessary for himto file a refund claimunder |I.R C 8§
6511 because the automatic turnover provision in the Bankruptcy
Code required the IRS to return Arnstrong’ s pre-filing
overpaynent to the trustee as soon as the ampunt of overpaynent

becane certain. According to this theory, the IRS woul d have had

2\ note that the Bankruptcy Code provides a reprieve fromthe
statute of limtations clock for both debtor and trustee once bankruptcy
has beenfiled. 11 U S. C § 108 extends thetinmeinwhichatrustee or
debt or may commence an actionor file apleading, etc. for thelater of
the expirationof thestatuteof limtations or two years after filing
for bankruptcy for commenci ng an action under 8 108(a) and for sixty
days after filingfor the actions indicated by § 108(b). Thetrustee's
adversary proceedi ng, commenced in 1997, occurred after both the
expirationof thestatuteof l[imtations containedinl.R C § 6511 and
any ext ensi on of tinme granted by Bankr. Code § 108. (Bankr. Code § 108
does not apply tothefiling of admnistrative clai ns under the | nternal
Revenue Code. See TLI, Inc. v. United States, 100 F.3d 424, 427
(5th CGr. 1996)).



to turn over the overpaynent when it entered the stipulation with
Armstrong in 1995, This is so even though I.R C. 8 6511(b)(2) (A
states in mandatory terns that “no credit or refund shall be

all owed” unless the limtations period contained in that section
i s adhered to.

The argunent on this issue appears to present a question of
first inpression in this Grcuit and on which there is no direct
instruction fromthe Suprenme Court. W nust base our decision
upon the statutory | anguage in question therefore, | ooking to the
interaction of the statutory schenes apparently in conflict. One
basic principle of statutory construction is that where two
statutes appear to conflict, the statute addressing the rel evant
matter in nore specific terns governs. See Crawford Fitting Co.
v. J.T. Gbbons, Inc. 482 U S. 437, 445 (1987) (superseded by
statute on other grounds); Mennor v. Fort Hood Nat’| Bank, 829
F.2d 553, 557 (5th Gr. 1987). A simlar principle applies to
interpretation of various sections of the sane enactnent. A
provi sion nust be considered in context, see United States v.
Deal, 508 U. S. 129, 132 (1993); Reich v. Arcadian Corp., 110 F. 3d
1192, 1195-96 (5th Gr. 1997), and the nore specific provision
wthin a statute prevails. See Nobleman v. Anerican Sav. Bank
(I'n re Nobleman), 968 F.2d 483, 487-88 (5th Gr. 1992). W can

only reason by anal ogy from deci ded cases touching on the refund
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provi sions of 8 6511 and the automatic turnover provision of 11
U.S.C. § 542(a).?

The bankruptcy court held that normally, the trustee woul d
be bound by the statute of Iimtations for refund clains under
|. R C. 8§ 6511 but that where, as here, the anmount of overpaynent
has been agreed upon the refund becones “liquidated” and, as a
sumcertain paid in error by the debtor before filing for
bankruptcy, must be turned over to the trustee automatically as
property of the estate under 11 U S.C. 8§ 542(a). Wile this is
admttedly a close case and without directly controlling
precedent, we disagree with the bankruptcy court’s holding that a
stipulation by the governnent to the anount of overpaynent

exenpts the trustee fromthe filing requirenents in l.R C 8§

5The Eighth Circuit recently considered a case raising the
question of whether a bankruptcy trustee nust conply in all
circunstances with .R C. 88 6511 and 7422. See United States v.
Kearns, 177 F.3d 706 (8th Cr. 1999). The Eighth Crcuit pane
held that 88 6511 and 7422 did not deprive a bankruptcy court of
jurisdictionto determne tax liability for a particul ar year where
a live proof of claimby the IRS was before it and consi derati on of
an alleged later repaynent of enbezzled funds was necessary to
decide the validity of the proof of claim \Wile we express no
opi nion on our sister court’s determnation of the nerits of that
case, we do note that its holding was |limted to its narrow set of
facts. Mre inportantly, there was a live claimby the I RS before
t he bankruptcy court and according to the panel’s interpretation of
the facts, it would be “w thout purpose and irrational” to deprive
the bankruptcy court of jurisdiction to consider the deduction
cl ai ns. See id. at 711. The decision did not address the
rel ati onship between I.R C. § 6511 and Bankr. Code 8 542(a). The
Eighth Crcuit’s holding, thus limted to its unique facts, does
not informour resolution of the case before us.
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6511.

Bankruptcy Code 8§ 542(a) requires those in possession of
property belonging to the bankruptcy estate to turn over that
property to the trustee.* The United States argues that 8§ 542(a)
is inapplicable to the refund anount in issue because it does not
constitute property of the estate. The governnent contends that
nmoni es paid into the treasury becone property of the United
States and are therefore different fromthe kinds of property
normal Iy subject to turnover, in which the current possessor only
holds a lien or other such interest. See United States v. Nordic
Village, 503 U S. 30, 39 (1992) (abrogated by statute on ot her
grounds); United States v. Wiiting Pools, Inc., 462 U S. 198, 211
(1983) (seizure and levy do not determne IRS rights to the
property but bring that property within the Service’'s custody).

We need not base our decision on whether noney in the
Treasury shoul d be subject to turnover, because 8§ 542(a) should
not be construed in isolation and other portions of the
bankruptcy code anticipate use of the refund nmechani sm under

|. R C. 8 6511. Bankruptcy Code § 505(a)(2)(B) provides, “The

11 U S.C. 8§ b542(a) provides: “Except as provided in
subsection (c) or (d) of this section, an entity, other than a
custodi an, in possession, custody, or control, during the case, of
property that the trustee may use, sell, or | ease under section 363
of this title, or that the debtor nmay exenpt under section 522 of
this title, shall deliver to the trustee, and account for, such
property or the value of such property, unless such property is of
i nconsequential value or benefit to the estate.”
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court may not . . . determne any right of the estate to a tax
refund, before the earlier of 120 days after the trustee properly
requests such refund fromthe governnental unit from which such
refund is clainmed or a determ nation by such governnental unit of
such request.”[enphasis added]. A proper request under the

| nt ernal Revenue Code requires conpliance with 88 7422 and 6511
See United States v. Ryan (In re Ryan), 64 F.3d 1516, 1520-21
(11th Gr. 1995).

Bankruptcy Code 8§ 108 provides for a tenporary extension of
statutes of limtation to allow the trustee or debtor additional
time to regroup after bankruptcy has been filed. It does not
antici pate a pernmanent suspension of all statutes of
[imtations.® See TLI, Inc. v. United States, 100 F.3d 424 (5th
Cr. 1997) (8 108 does not toll statute for filing of
admnistrative clains); see e.g., Hussmann v. Trans Wrld

Airlines, Inc., 169 F.3d 1151, 1153-54 (8th Cr. 1999); Beck v.

The trustee cites to Century Hotels v. United States, 952
F.2d 107, 112 (5th Cr. 1992), and its passing reference to the
“supremacy” of the Bankruptcy Code. That decision’s hol ding, that
the cause should be remanded for consideration of whether the
bankruptcy estate had a cognizable interest in seized funds, is
i napposite here. First, a taxpayer retains a continuing property
interest in seized itens, including funds, as opposed to noney paid
directly into the Treasury. The property interest inthe latter is
bounded by I.R C. 8§ 6511. Second, Century Hotel’'s reference to the
“supremacy” of the Bankruptcy Code relates to the district court’s
total failure to consider bankruptcy renedies in the proceedi ngs
bel ow and does not, as dicta, create a sweeping and absolute rule
inthis Grcuit.
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Deloitte & Touche, 144 F.3d 732, 736 (11th Cr. 1998).
Furthernore, 8 6511 is the nore specific provision and therefore
governs: 8 542(a) is a provision of general application,
relating to all property in which the estate has a conti nui ng
interest, while 8 6511 creates and circunscribes a taxpayer’s
(and therefore the bankruptcy estate’s) interest in a refund.
See Mennor v. Fort Hood Nat’| Bank, 829 F.2d 553, 557 (5th Cr
1987).

The two statutes can be harnoni zed by the sinplest and nost
direct reading of the facts. GCenerally, the trustee acquires the
sane right to file a refund claimthat the debtor had. See Hays
& Co. v. Merrill Lynch Pierce Fenner & Smth, 885 F.2d 1149, 1154
(3d Cr. 1989) (noting that the trustee can only assert those
causes of action possessed by the debtor); see also HR Rep. No.
595, 95th Cong. 1st Sess. (1978 U.S.C.C. A N 5787).°% Because

that right is created and circunscribed by § 6511 and not hi ng

There are i nstances i n whi ch the trust ee may have greater powers
t han t he debt or, when such powers are specifically granted by t he Code.
I n sonme circunstances, the trustee’ s powers under 8§ 542(a) are greater
t han t hose of the debtor in that the trustee may recover property in
whi ch t he debt or has a continuing interest as defined by § 541(a)(1).
See, e.g., United States v. Wiiting Pools, 462 U S. 198, 207 n. 15
(1983) (trustee may use 8§ 542(a) to obtain turnover of property
which is seized but not owned by the United States through the
| RS). Because the debtor does not have a continuing interest in
t he tax over paynent under 8 541(a)(1), other than that created by §
6511, the trustee cannot use § 542(a) to create interests not otherw se
i n existence.
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explicitly changes its ternms, 8§ 542(a) cannot be read to expand
the right to file for a refund to give the trustee unlimted tine
so long as the bankruptcy conti nues.

The “liquidation” of the overpaynent through the
governnent’s stipulation as to anount but not liability did
nothing to alter the basic fact that the trustee filed for a
refund after both the limtations period in|I.R C § 6511 had
| apsed and the I RS proof of claimhad been denied. Bankruptcy
Code 8 542(a) does not in itself, or wiwth the coincidence of a
stipulation as to anount of overpaynent, abrogate the overall
statutory schene requiring conpliance with non-bankruptcy

statutes of limtations.

C. Whet her the I RS proof of claimrelating to 1984 tax paynents

obvi ated any need for the trustee to file a refund claim

The trustee contends that by filing a proof of claimin the
bankruptcy that related in part to 1984 taxes, the I RS waived
both sovereign imunity and the statute of limtations as to any
di spute over that year’'s taxes. The trustee argues that because
the IRS put 1984 taxes in issue by filing a proof of claim he
had no need to file a separate refund claimin order to attain a
refund of overpaid taxes. He further argues that his refund

claimarose as a conpul sory counterclaimand therefore was not
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subject to the statute of limtations contained in |.R C § 6511
The United States counters that under the Bankruptcy Code, a
proper refund claimis a jurisdictional prerequisite to

consi deration of any refund due, that sovereign imunity and
limtations were not expressly waived and therefore stil

applied, and that the trustee’s refund cl ai mdoes not constitute
a counterclaimin any event and therefore could not possibly
provide a route around the limtations period contained in §
6511. On the procedural facts before us, we find that the
trustee’s claimwas filed too late to constitute a counterclaim
and, because it was filed after the IRS proof of claimhad been
deni ed, any arguabl e waiver of sovereign imunity or the statute
of limtations would be unavail abl e.

The trustee argues that because his refund claimrelates to
the sanme transaction as that addressed in the IRS proof of claim
for 1984 taxes, the refund claimis a conmpul sory counterclaimand
is therefore exenpt fromthe refund procedures outlined in |.R C
§ 6511.7 We need not address whether the trustee’'s claim

constitutes a counterclaimor whether a refund claimthat ari ses

"The governnent contends that the trustee’s refund cl ai mdoes
not constitute a counterclaim because it does not arise as a
pl eading in an adversary proceeding. See TLI, Inc. v. United
States, 100 F.3d 424, 427 (5th Cr. 1996) (admnistrative refund
claim precedes a tax action but does not comence one). W need
not reach this issue because, even assum ng arguendo that the
trustee’s refund claim could be construed as a counterclaim it
woul d not have been tinely fil ed.
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as a conpul sory counterclaimescapes the statute of |imtations
in the Internal Revenue Code, since the trustee brought his claim
too |l ate.

A conpul sory countercl ai mcannot be raised at any tine,
but rather only while the claimto which it relates is still in
issue. See Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076, 1080
(5th Gr. 1984). 1In the present case, the trustee did not file
his refund claimin the bankruptcy court until after the IRS
proof of claimthat related to 1984 taxes had been denied. The
bankruptcy itself is still ongoing, but the portion of it
relating to 1984 taxes was closed on March 21, 1995 when the IRS
claimwas denied. The trustee filed too |late for his refund
claimto qualify as a conpul sory counterclaim and his argunent
regarding the statute of limtations’ inapplicability to
conpul sory counterclains is therefore noot.

In addition, the lawis clear that a conpul sory counterclai m
shal |l not be used to expand clains against the United States
beyond their limts as already established by |aw. See
Fed. R Civ.P. 13(d);® Bankr. R 7013. The trustee would be

entitled to raise the issue of any refund due as a defense to the

8Fed. R CGiv.P. 13(d) provides: “These rules [relating to
counter- and cross-clains] shall not be construed to enl arge beyond
the limts nowfixed by lawthe right to assert counterclains or to
claimcredits against the United States or an officer or agency
t hereof .”
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| RS proof of claimrelating to the 1984 tax year. See Frederick
v. United States, 386 F.2d 481, 488 (5th Cr. 1967) (finding

wai ver of sovereign inmunity as to counterclainms where the
governnent has instituted an action, but not extending to relief
exceeding in anount or different in kind to that clainmed by the
governnent). Failure to adhere to the admnistrative filing
requi renents and the statute of limtations could still be a
jurisdictional bar to acquiring affirmative relief, however. See
F.D.1.C. v. Cheng, 787 F.Supp. 625 (N. D. Tex. 1991) (failure to
file admnistrative claimas required under Federal Tort Cd ains
Act precluded bringing counterclaimin district court). Since
the trustee did not file his refund claimwhile the IRS proof of
claimwas still before the bankruptcy court, no possible waiver
of sovereign immunity or route around the jurisdictional

requi renents of 88 7422 and 6511 was avail abl e.

I11. Conclusion
The trustee failed to file a refund claimwthin the statute
of limtations contained in |.R C 8 6511 and failed to raise the
refund issue in the bankruptcy court while a live proof of claim
by the IRS was still before it. Under the circunstances, we find
that the trustee is now barred fromrecovering on his refund
claim W reverse the judgnent of the court bel ow and remand for

proceedi ngs consistent with this opinion.
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